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I. STATEMENT OF THE CASE
This matter is before the Court on Appellants Sefior Iguana's, Inc., dba Sefior Iguana's,
and Marcia E. Corona's (hereafter "Sefior Iguana's") appeal from the district court's
Memorandum Decision and Order, filed March 13, 2015. R. pp. 132-144. In that Order, the
district court held that when Sefior Iguana's failed to timely include the required renewal fee
when it applied for renewal of its liquor license, the Director of the Idaho State Police, Alcohol
Beverage Control (hereafter "ABC") had neither the authority nor discretion to renew the license
after it expired and the 31-day grace period under IDAHO CODE § 23-908 had run. R. pp. 141142.
ABC disagrees with Sefior Iguana's Statement of the Case in several respects. With
reference to IDAHO CODE § 23-908, Sefior Iguana's makes several misstatements about ABC's
role during the 31-day grace period, arguing that ABC had an affirmative obligation or "statutory
mandate," to prevent Sefior Iguana's from selling alcohol during the 31-day grace period when
the licensee failed to renew its license by the expiration date. From this mistaken premise, Senor
Iguana's argues that had ABC stepped in to prevent it from selling alcohol during that period,
Senor Iguana's would have known that its renewal fee check had been returned due to
insufficient funds and would have cured that deficiency before the 31-day grace period had
expired. These statements not only misrepresent ABC's role during the 31-day grace period, and
Senor Iguana's responsibility to send a check with sufficient funds in its bank account to cover it,
but also speculate what Sefior Iguana's might have done if ABC had taken action to stop Sefior
Iguana's from selling alcohol during that period. ABC will address these misstatements, and
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Iguana's other faulty arguments and assertions oflaw, more folly in its Argument below.
The facts of this case are not in dispute. However, since Senor Iguana's recitation of the
facts is incomplete, ABC offers the following.
On October 23, 2014, ABC received an Alcohol Beverage License Renewal Application
from Marcia E. Corona on behalf of Sefior Iguana's, Inc., dba Sefior Iguana's, with the address
of961 Hiline Rd., Pocatello, ID 83201. R. pp. 108-109. Included with the application was a
check for the license renewal fee from Sefior Iguana's account with Citizens Community Bank,
Account No. 250007515, check no. 1101. The check was made out to "State of Idaho" for the
total amount of Sefior Iguana's license renewal fee of $800.00, which represented the $750.00
renewal fee for the liquor-by-the-drink license and the $50.00 renewal fee for the beer license.

R. p. 103. Based on the application and check for the renewal fee submitted by Sefior Iguana's,
ABC issued in good faith the 2015 Retail Alcohol Beverage License ("the 2015 License") to
Senor Iguana's for Premises No. IB-45, License No. 3622. R. p. 97.
On October 28, 2014, the Senor Iguana's check for the $800.00 in renewal fees was
returned for "Not Sufficient Funds" ("NSF"). R. p. 103. ABC learned that Sefior Iguana's
renewal fee check had been returned NSF via an email from Julie Hamilton from the Idaho State
Police Financial Services Office on November 4, 2014. R. p. 104-105.
On November 6, 2014, ABC Management Assistant Nichole Harvey sent a certified
letter, return receipt requested, addressed to Senor Iguana's, Inc., 961 Hiline Road, Pocatello, ID
83201, advising Sefior Iguana's that the 2015 license renewal fee check was returned NSF. The
letter further advised that Sefior Iguana's needed to submit a money order or cashier's check in
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amount of $800.00 by November

2014 together with an additional separate money order

or cashier's check in the amount of $20.00 to cover the NSF handling fee. R. p. 102. ABC sent
the November 6, 2014 letter to Senor Iguana's by Certified Mail, Return Receipt Requested,
post-marked November 7, 2014. R. p. 98.
The United States Postal Service ("USPS") Product & Tracking Information for the
November 6, 2014 letter shows that: (1) the letter arrived at a USPS Facility at Boise, ID, 83708
on November 7, 2014; (2) the letter arrived at the USPS Facility in Pocatello, ID 83202 on
November 9, 2014 ; (3) the letter departed the USPS Facility in Pocatello on November 10,
2014; (4) the letter arrived at Unit in Pocatello on November 10, 2014; (5) the letter's sorting
was completed on November 10, 2014; (6) USPS left notice on November 10, 2014 at 12:00
p.m. because no authorized recipient for the certified latter was available; (7) the letter was
available for pickup at the USPS Facility in Pocatello, Idaho, 83201 on November 14, 2014; (8)
the letter was still unclaimed as of November 26, 2014; (9) the letter arrived at a USPS Facility
in Salt Lake City, Utah, on November 29, 2014; (10) the letter departed the USPS Facility in Salt
Lake City, Utah, on December 1, 2014; (11) the letter arrived at a USPS Facility in Boise, Idaho,
83708 on December 2, 2014; (12) the letter departed the USPS Facility in Boise, Idaho, on
December 3, 2014; and (13) the letter was delivered to ABC at its address in Meridian, Idaho
83642 on December 3, 2014. R. pp. 100-101.
On December 10, 2014, ABC Detective Horacio Caldera served the Order to Cease and
Desist and Notice of Cancelled Retail Alcohol Beverage License ("Order") on Marcia Corona
for Senor Iguana's at 961 Hiline Rd., Pocatello, Idaho 83201. R. pp. 93-96.
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After receiving the Order, on December 10, 2014, on behalf of Sefior Iguana's, Marcia
Corona sent two cashier's checks to ABC, one for the $800.00 renewal fees and one for the
$20.00 NSF handling fee. R. p. 23.
On December 16, 2014, ABC returned the cashier's checks to Sefior Iguana's explaining:
"Your license has been lost due to non renewal and because sufficient funds were not received
with the 2016 [sic] [2015] renewal. We are returning your Cashier's Check to you. Thank you."
R. p. 106.
On December 17, 2014, Sefior Iguana's filed a Petition for Judicial Review in the Sixth
Judicial District Court for the State ofldaho, in and for the County of Bannock in Senor
Iguana's, Inc., dba Senor Iguana's and Marcia E. Corona v. Idaho State Police, Bureau of
Alcohol Beverage Control, Case No. CV-2014-4955. R. pp. 5-13.
On January 7, 2015, Senor Iguana's filed a Motion to Stay Pending Resolution of the
Petition for Judicial Review, R. pp. 20-21, together with the Affidavit of Marcia E. Corona in
Support of Motion to Stay. R. pp. 22-85.
On January 22, 2015, ABC filed its Objection to Petition for Judicial review, Objection to
Motion to Stay Pending Resolution of Petition for Judicial Review and Motion for Award of
Reasonable Attorney Fees and Reasonable Expenses. 1
After briefing and supporting affidavits were filed by both parties, District Judge Robert
C. Naftz convened oral argument on January 26, 2015. During oral argument, counsel for Sefior
Iguana's requested an opportunity to respond to ABC's objections, which the district court
1 This

document was not included in the Clerk's Record and was added pursuant to ABC's Motion to Augment the
Record on Appeal Pursuant to I.A.R. 30 filed October 1, 2015, and which was granted on October 5, 2015.
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The district court also ordered ABC to submit points and authorities regarding case
cited during oral argument. On January 28, 2015, ABC filed its Additional Authority Regarding
the United States Constitution and the Idaho Constitution and the Status of a License to Serve
Alcohol in the State ofldaho. The district comi took the matter under advisement after
receiving the parties' responses on February 17, 2015. R. pp. 117-118.
On March 13, 2015, the district court entered its Memorandum Decision and Order, R.
pp. 132-144, and Judgment. R. p. 145.
Sefior Iguana's filed its Notice of Appeal on April 23, 2015. R. pp. 146-150.

II. STANDARD OF REVIEW
The standard of review for an appeal to this Court from a district court's decision on a
petition for judicial review is as follows.
The constitutionality of a statute is a question of law, over which this court
exercises free review. Fuchs v. Idaho State Police, 152 Idaho 626, 629, 272 P.3d
1257, 1260 (2012). "Where a district court acts in its appellate capacity pursuant
to the Idaho Administrative Procedure Act (IDAPA), this Court reviews the
agency record independently of the district court's decision." Cooper v. Bd. of
Prof'! Discipline of Idaho State Bd. of Med., 134 Idaho 449, 454, 4 P.3d 561, 566
(2000). The constitutionality of a statute is a question law, and the party
challenging the constitutionality of a statute "must overcome a strong
presumption of validity." Olsen v. JA. Freeman Co., 117 Idaho 706, 709, 791
P.2d 1285, 1288 (1990). This Court will seek an interpretation of a statute that
upholds its constitutionality if possible. State v. Newman, 108 Idaho 5, 13 n. 12,
696 P.2d 856, 864 n. 12 (1985).

BV Beverage v. State, 155 Idaho 624, 626-627, 315 P.3d 812, 814-815 (2013).
III. ISSUES ON APPEAL

2

This document was also not included in the Clerk's Record and was added pursuant to ABC's Motion to Augment
the Record on Appeal Pursuant to l.A.R. 30 filed October I, 2015, and which was granted on October 5, 2015.
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There is really only one issue on appeal

whether the 2015 license issued to Senor

Iguana's was cancelled by operation of law because Senor Iguana's did not submit the required
renewal fee when it applied for the 2015 license before its 2014 license expired and before
expiration of the 31-day grace period provided in IDAHO CODE § 23-908(1 ).
ABC acknowledges Senor Iguana's recitation of the issues on appeal derived from IDAHO
CODE§ 67-5279, "Scope of Review

Type of Relief' but restates them as follows:

ABC restates the issues on appeal as follows:
1. Whether the Order should be affirmed because ABC did not violated
constitutional and statutory provisions, nor did it exceeded its authority in issuing
the Order.
2. Whether the Order should be affirmed because ABC utilized lawful procedure
in issuing the Order.
3. Whether the Order should be affirmed because the Order was supported by
substantial evidence on the record as a whole.
4. Whether the Order should be affirmed because the Order was not arbitrary, was
not capricious and was not an abuse of discretion.
5. Whether the substantial rights of Senor Iguana's were prejudiced by ABC's
lawful conduct.
6. Whether ABC is entitled to its costs and reasonable attorney fees on appeal.

IV. ARGUMENT
a. Se1ior Iguana's did not timely renew the 2015 license.
IDAHO CODE § 23-908(1) addresses a liquor licensee's obligation for annual renewal of a
license:
All licenses shall expire at 1:00 o'clock a.m. on the first day of the renewal month

RESPONDENT'S BRIEF

Page 6

which shall be determined by the director by administrative rule3 and shall
subject to annual renewal upon proper application ... Renewal applications for
liquor by the drink licenses accompanied by the required fee must be filed with
the director on or before the first day of the designated renewal month. Any
licensee holding a valid license who fails to file an application for renewal of his
current license on or before the first day of the designated renewal month shall
have a grace period of an additional thirty-one (31) days in which to file an
application for renewal of the license. The licensee shall not be permitted to sell
and dispense liquor by the drink at retail during the thirty-one (31) day extended
time period unless and until the license is renewed.
(emphasis added).
The 2014 license issued to Sefior Iguana's expired on October 31, 2014. R. p. 112.
Senor Iguana's timely filed its renewal application for its 2015 license with ABC on October 23,
2014. R. pp. 108-109. It did not, however, timely file the license renewal fee, which along with
the completed application, "must be filed with the director on or before the first day of the
designated renewal month." IDAHO CODE§ 23-908(1) (emphasis added). Instead, Sefior
Iguana's sent ABC a NSF check on its business bank account for the renewal fee with its
renewal application. And of course, the NSF check was returned, or "bounced," on October 28,
2014. R. pp. 103. Sefior Iguana's did not submit the required renewal fee; instead it sent ABC a
bad check.
In IDAHO CODE § 23-908 ( 1), the Idaho legislature provided a 31-day grace period during
which a liquor licensee may renew its license after the license has expired. This is the only
extension of time the Idaho Legislature has allowed for untimely renewal of liquor licenses. For
Senor Iguana's, this 31-day grace period started on November 1, 2014, and ended on December

3

See, IDAPA 11.05.01.011.03.
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14. Senor Iguana's did not submit the required fee by December 2, 2014. Sefior Iguana's
did not send a cashier's check for its license renewal fee to ABC until December 10, 2014.
Therefore, Senor Iguana's did not timely renew the liquor license because its renewal application
was not accompanied by the mandatory required fee.
b. The license expired by operation of law.

ABC took no agency action regarding the non-renewal of the Sefior Iguana's liquor
license. The license expired by operation oflaw because Sefior Iguana's failed to timely renew

it. This is the conclusion this Court reached in BV Beverage v. State, 155 Idaho 624, 315 P.3d
812 (2013):
Here, the district court did not err when it concluded that there was no agency
action. An agency action is "an agency's performance of, or failure to pe1form,
any duty placed upon it by law." LC. § 67-5201(3)(c) (emphasis added). By
operation ofldaho liquor laws, "[a]ll licenses shall expire at 1:00 o'clock a.m. on
the first day of the renewal month .... " LC. § 23-908(1). A "licensee who fails to
file an application for renewal of his [or her] current license on or before the first
day of the designated renewal month shall have a grace period of an additional
thirty-one (31) days in which to file an application for renewal of the license." Id.
Liquor licenses therefore expire by operation of law, and ABC has no duties to
perform except to process renewal applications.
BV Beverage, 155 Idaho at 628,315 P.3d at 816.

Even before BV Beverage, every Idaho district court to consider a "failure-to-timelyrenew a liquor license" case reached the same conclusion.
In Cheerleaders Sports Bar & Grill v. The State of Idaho, Department of Idaho State
Police, G. Jerry Russell, Case No. CV-OC0814425, Fourth Judicial District, Ada County,4 the

A true and con-ect copy of Cheerleaders Sports Bar & Grill v. The State of Idaho, Department of Idaho State
Police, G. Jerry Russell, Case No. CV-OC0814425, Fourth Judicial District, Ada County (2009), is attached to

4
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Honorable Kathryn A. Sticklen, District Judge, found: (1) "The Idaho State Legislature has set
forth unambiguous rules establishing when a liquor license expires and when it can be renewed",
citing to IDAHO CODE§ 23-908 (1 ); (2) "Nothing in the Idaho Code gives the Director of the
Idaho State Police the option of renewing an expired liquor license after the thirty-one (31) day
grace period"; (3) "Where the statute does not allow an expired license to be renewed after
thirty-one (31) days, there is no room for discretionary grant or denial of a renewal application
after the deadline"; (4) "This absolute rule applies regardless of whether the Alcohol Beverage
Control Agency sends notice to a licensee regarding expiration and renewal"; (5) "IDAHO CODE §
23-908 does not require the agency to send out a reminder notifying the licensee of this right to
renew and the upcoming expiration date"; ( 6) "IDAHO CODE § 23-908 gives notice to the licensee
that he is required to annually renew the license, and the licensee bears the burden of enduring
that his license does not expire;" and (7) "The consequence for not timely filing a renewal
application pursuant to IDAHO CODE § 23-908(1) is the loss of a liquor license. Although this
loss may have negative repercussions, the loss resulting from an untimely application is not
unconscionable. The applicable statute even provides a grace period. The licensee's own failure
to comply with the statutory requirements does not create an unconscionable result." Judge
Sticklen dismissed Cheerleader's Petition for Judicial Review accordingly.
In Sagebrush Inn, dba, The Lincoln Inn v. Idaho State Police, Bureau ofAlcohol

ABC's Objection to Petition for Judicial Review filed in the district court case below. This document was not
included in the Clerk's Record and was added pursuant to ABC's Motion to Augment the Record on Appeal
Pursuant to I.A.R. 30 filed October I, 2015, and which was granted on October 5, 2015.
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Beverage Control, Case No. CV-2011-0000053, Fifth Judicial District, Gooding County (2011 ), 5
the Honorable John K. Butler, District Judge, addressed a case on all fours with the present case.
In The Lincoln Inn, the licensee submitted a timely application with a check for the renewal fee.
The check was returned NSF. As in this case, Nichole Harvey sent a certified letter to the
licensee advising of the NSF check and instructing the licensee to submit a money order or
cashier's check by July 31, 2010. The certified letter was returned to ABC marked "Return to
Sender, Unclaimed, Unable to Forward" on August 9, 2010, after the 31-day grace period for
license renewal had expired.
Judge Butler found: (1) "Under IDAHO CODE§ 23-908, liquor licenses expire on the first
day of their renewal month and are subject to annual renewal upon proper application"; (2) "The
renewal month is determined by the Director of the Idaho State Police 6 by administrative rule,
which the Director has done. IDAPA 11.05.01.01 l.13"; (3) "License renewals occur annually on
their renewal month"; (4) "If the licensee does not renew the license by the end of the 31-day
grace period ... the license then becomes available and ABC offers it to the applicant whose name
appears first on the priority list for that city ... "; (5) "There is no other means or mechanism by
which a liquor license can be renewed outside the 31-day grace period. In other words, ABC has
no agency discretion to renew a liquor license after the 31-day grace period following a license's
A true and correct copy of, Sagebrush Inn, dba, The Lincoln Inn v. ldaho State Police, Bureau ofAlcohol Beverage
Control, Case No. CV-201 l-0000053, Fifth Judicial District, Gooding County (2011) is attached to ABC's
Objection to Petition for Judicial Review filed in the district court case below. This document was not included in
the Clerk's Record and was added pursuant to ABC's Motion to Augment the Record on Appeal Pursuant to I.AR.
30 filed October 1, 2015, and which was granted on October 5, 2015.
5

Judge Butler accurately noted in footnote 1 of his decision: "The Director of the Idaho State Police has delegated
his authority to the Alcohol Beverage Control Bureau and all applications and inquiries concerning alcoholic
beverage licenses must be directed to the Alcohol Beverage Control Bureau. IDAPA 11.05.01.011.02."
6
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The relevant text of IDAHO CODE § 23-908 is very clear in this regard.
Judge Butler reviewed IDAHO CODE § 67-5279(3) to determine its applicability to the
situation involving The Lincoln Inn: "Agency action must be affirmed on appeal unless the court
determines that the agency's findings, inferences, conclusions or decisions are: (a) in violation of
constitutional or statutory provisions; (b) in excess of statutory authority of the agency; (c) made
upon unlawful procedures; (d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious, or an abuse of discretion."
Judge Butler then turned to Cheerleaders, supra, and although noting he was not bound
by Judge Sticklen's decision in that case, fully concurred with her decision. In The Lincoln Inn
decision, he concluded that "the Director cannot be found to have abused his discretion because
in the context of time lines to renew the liquor license at issue, he simply had no discretion to
abuse." Judge Butler further concluded that "Petitioner's renewal application accompanied by
the required fee mandated by law was not filed with the ABC on or before its renewal month nor
within the 31-day grace period. His check was NSF, ABC tried to advise him of the problem to
no avail, and the fee was not tendered again until approximately four months after the license
expired and the 31-day grace period had run. For those reasons, the license has been lost and
cancelled as to [The Lincoln Im1] and cannot be reinstated."
In The "0" LLC dba The Oasis Fine Food and Spirits v. State of Idaho, Dept. of ISP,

Bureau ofAlcohol Beverage Control, Case No. CV 2011-4243, Fifth Judicial District, Twin Falls
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(201

7

the Honorable Jonathan Brody, District Judge, addressed a failure to timely

renew case that, like The Lincoln Inn, is on all fours with this case

the licensee filed a timelv

application with a NSF check that bounced after ABC issued the license. ABC served a cease
and desist order on the licensee, who then petitioned for judicial review. Judge Brody concurred
with the decisions in Cheerleaders and The Lincoln Inn.
As in The Lincoln Inn and the present case, the paper license in The Oasis had been
issued to The Oasis before The O's check was returned NSF. Judge Brody found: "This court
agrees and concludes that where a check is returned NSF, thus failing to satisfy the fee
requirement under IDAHO CODE§§ 23-904 and 23-908, no license can be validly issued if the
fee is not actually filed with ABC before the end of the 31-day grace period. To complete a
timely and sufficient application for renewal, the application must be accompanied by the fee
within the 31-day grace period, IDAHO CODE § 23-908. In this case, the fee did not accompany
the application, and was not filed within the grace period. Therefore, The O never held a valid
license for July 31, 2011 to June 30, 2012."
Addressing The O's argument that ABC failed to comply with procedural requirements
under the Idaho Administrative Procedures Act, Judge Brody found that ABC was not required
to provide '"notice and an opportunity for an appropriate contested case' under IDAHO CODE§
67-5254(1) before its license was cancelled. As discussed above, this requirement is only

7 A copy of The "O" LLC dba The Oasis Fine Food and Sprits v. State of Idaho, Dept. ofISP, Bureau of Alcohol
Beverage Control, Case No. CV 2011-4243, Fifth Judicial District, Twin Falls County (2012) is attached to ABC's
Objection to Petition for Judicial Review filed in the district court case below. This document was not included in
the Clerk's Record and was added pursuant to ABC's Motion to Augment the Record on Appeal Pursuant to I.A.R.
30 filed October 1, 2015, and which was granted on October 5, 2015.
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when the applicant for a license has made a 'sufficient and timely' application for
renewal. IDAHO CODE§ 67-5254(1) ... ABC had no APA requirements toward the O whatsoever
because a complete application for renewal was never made." Foreshadowing the Idaho
Supreme Court's decision in BV Beverage Co., LLC v. State, 155 Idaho 624,315 P.3d 812
(2013), Judge Brody questioned whether the district court even had subject matter jurisdiction to
hear The O's petition for judicial review "because the license expired without agency action."
He concluded: "The O's license lapsed by operation of the statute, and neither ABC, nor this
court, has power to change that."
In the present case at the district court below

after thorough review of the facts, this

Court's decision in BV Beverage v. State, 155 Idaho 624, 315 P.3d 812 (2013), previous district
court decisions on the same topic, discussion and analysis - the Honorable Robert C. Naftz held
that by operation oflaw, when Sefior Iguana's failed to timely include the required renewal fee
when it applied for renewal of its liquor license, the Director of the Idaho State Police, Alcohol
Beverage Control ("ABC") had neither the authority nor discretion to renew the license after it
expired and the 31-day grace period under IDAHO CODE§ 23-908 had run. R. pp. 141-142. The
district court also referenced IDAHO CODE § 23-903 under which "the director of the Idaho state
police is only 'empowered, authorized and directed it issue licenses to qualified applicants' as
provided by the rules governing alcoholic beverages and the retail sale of liquor by the drink.
IDAHO CODE ANN. § 23-903(1)(2014)(emphasis added). Thus, one of the requirements for the
issuance of a license is the payment of the fee before the end of the renewal period; and, if that
requirement is not satisfied, there is no further mechanism for renewing an expired license." R.
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1

c. ABC had no obligation to notify Senor Iguana's that its renewal fee check was
returned NSF.
Senor Iguana's argues repeatedly that ABC had some obligation to advise or notify it that
it's renewal fee check had bounced. Senor Iguana's cites to no authority to support this
proposition because none exists. There is nothing in title 23, chapter 9, or the administrative
rules governing alcohol beverage control licensing, regulation and enforcement that requires
ABC to notify a licensee that the licensee sent a NSF check for its license renewal. ABC's
attempt to notify Senor Iguana's by certified mail was a courtesy that ABC was not required to
provide. Senor Iguana's has only itself to blame for failure to pick up the letter, despite the
USPS having left notice of the certified letter at the address Senor Iguana's provided to ABC, R.
pp. 100-101. No statute or administrative rule requires ABC to notify a licensee that the licensee
sent a bad check to ABC.
The onus is directly on Senor Iguana's to manage its business and financial affairs
properly. It had access to its bank account and could have and should have monitored it to see if
its check to ABC was covered by sufficient funds in its account. Senor Iguana's also had the
ability to monitor this account to determine whether the check to ABC had cleared. It did
neither.
Senor Iguana's had no right to send ABC a NSF check for a license renewal fee. In fact,
its statutory obligation to send the required fee with its renewal application is clear. Senor
Iguana's efforts to try to shift the blame for its irresponsible failure of its business and financial
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Management to ABC is completely disingenuous.
d. ABC had no obligation to advise Senor Iguana's that it could not sell alcohol during
the 31-day grace period and there/ore did not perform or fail to perform an action it
was required to do so by law.

In an argument similar to its "ABC failed to notify of its bad check," Senor Iguana's also
argues repeatedly that ABC had a "statutory mandate" to advise Senor Iguana's that it could not
sell alcohol during the 31-day grace period. From this mistaken premise, Senor Iguana's argues
that had ABC so advised, Sefior Iguana's would have made its bad check good before the 31-day
grace period expired. This argument is without merit for two compelling reasons.
First, there is nothing in title 23, chapter 9, or the administrative rules governing alcohol
beverage control licensing, regulation and enforcement that requires ABC to so advise a licensee.
The statute clearly puts this obligation on the licensee, not on ABC: "The licensee shall not be
permitted to sell and dispense liquor by the drink at retail during the thirty-one (31) day extended
time period unless and until the license is renewed." Clearly it is the licensee's responsibility to
ensure that it does not sell and dispense liquor by the drink during this period. The statute does
not require ABC to take action to prevent a licensee from selling or dispensing alcoholic
beverages during the thirty-one (31) day grace period any more than police officers are required
to always cite someone for speeding. The obligation to comply with the law is on the licensee.
Second, there is nothing in title 23, chapter 9, or the administrative rules governing
alcohol beverage control licensing, regulation and enforcement that requires ABC to hold a
licensee by the hand to make sure the licensee complies with the law regarding the licensee's
license renewal obligations. ABC has no control or knowledge of Senor Iguana's ordinary day-
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business operations and certainly has no knowledge or control over its bank accounts and
how Sefior Iguana's manages its financial obligations. The only party with knowledge and
control over Senor Iguana's bank accounts and financial obligations is Sefior Iguana's. If there is
anything that "should have" been done in this case, it is that Sefior Iguana's should have ensured
that its renewal fee check, drawn on its bank account over which ABC has no knowledge or
control, was good. If Sefior Iguana's had responsibly monitored its business checking account, it
certainly would have known that there were not sufficient funds in that account to cover the
check. That Senor Iguana's failed in this regard is the very reason and the only reason the 2015
license was cancelled by operation of law.
e. The Order ABC issued was not an agency action and it did not obligate ABC to
provide notice and convene a hearing.

Sefior Iguana's argues that by issuing the cease and desist order as an emergency action,
IDAHO CODE§ 67-5247, ABC was obligated to provide a hearing as soon as possible. If ABC
had actually taken an emergency agency action, i.e., "'an agency's performance of, or failure to
perform, any duty placed upon it by law' IDAHO CODE§ 67-5201(3)(c)" (emphasis in the
original), BVBeverage, 155 Idaho at 628, 315 P.3d at 816, such obligation may have been
indicated. In this case, however, there was no agency action taken because the license had been
cancelled by operation of law. All ABC did was notify Sefior Iguana's that it had no license
under which it could lawfully sell alcohol. ABC did not make the determination. That result
was purely statutory after the 2014 license expired and the 31-day grace period had run without
Senor Iguana's paying the required fee for its 2015 license. ABC had no discretion to change
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that result. ABC's notification via a cease and desist order was fully justified

order that

neither Sefior Iguana's nor its customers continued to operate under a false impression that Senor
Iguana's was legitimately licensed to sell alcohol.
There was no obligation on ABC's part to convene a hearing, and even if there was, the
result would have been the same. Sefior Iguana's was not prejudiced in any way; the license had
been lost by operation oflaw because Sefior Iguana's sent a NSF check for its license renewal
fee, and there was no way a hearing would change that result.
f. ABC did not revoke the license.
Sefior Iguana's makes much of the fact that upon receipt of Sefior Iguana's renewal
application and check for the renewal fee, ABC issued t~e 2015 license. Sefior Iguana's argues
that the fact that the paper license had been issued and delivered distinguishes this case from BV
Beverage because in that case a license had not been issued. From this premise, Sefior Iguana's

argues that ABC "revoked" the license without notice and an opportunity to be heard. These
arguments are without merit for several reasons.
First, ABC issued the license on the good faith belief that Senor Iguana's had satisfied its
statutory responsibility to timely file its renewal application and fee. The fee in this transaction
was tendered by a check drawn Sefior Iguana's business account which is payable on demand.
IDAHO CODE§ 28-3-104(6) defi;es a "check" as: "(i) a draft, other than a documentary draft,
payable on demand and drawn on a bank, (ii) a cashier's check or teller's check, or (iii) a demand
draft. An instrument may be a check even though it is described on its face by another term, such
as "money order." (emphasis added). As it turned out, ABC issued the license on the mistaken
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as to what the check represented, which is attributable solely and exclusively to
Senor Iguana's.
Second, ABC did not revoke the license. License revocations are authorized under
IDAHO CODE§ 23-933:
Suspension, revocation, and refusal to renew licenses. (1) The director may
suspend, revoke or refuse to renew a license issued pursuant to the terms of this
act for any violation of or failure to comply with the provisions of this act or rules
and regulations promulgated by the director or the state tax commission pursuant
to the terms and conditions of this act.
License revocation is a discretionary act, "The director may ... ", and if ABC decides to exercise
such discretion, it does so under the Idaho Administrative Procedures Act, title 67, chapter 52,
Idaho Code, and the corresponding Idaho Rules of Administrative Procedure of the Attorney
General at IDAPA 04.11.01.
Third, a licensee's failure to properly renew a liquor license is not a discretionary act on
the part of ABC. ABC had no authority to accept the cashier's checks it received from Sefior
Iguana's after the 31-day grace period had run and thus no authority to allow Sefior Iguana's to
keep the 2015 license and continue to sell alcoholic beverages under that license. Had ABC
done so, that would have been an unlawful act outside of its discretion. Here ABC exercised no
discretion, took no action, and the 2015 license was not revoked.
Finally, had ABC revoked the license under IDAHO CODE§ 23-933(1), Marcia E. Corona
would thereafter be forever disqualified from ever holding a liquor license again in the state of
Idaho under IDAHO CODE§ 23-910. 8 Since the license was cancelled by operation oflaw and not

8

No license shall be issued to ...
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IDAHO CODE§ 23-910 would not prevent Ms. Corona from being issued another liquor
license in the future, either as an incorporated city priority list liquor license or as any of the
additional specialty liquor licenses that are available if her business so qualified. IDAHO CODE
§§ 23-903, 903a, 903b and 952-957. There is no indication, no hint in any way, that the loss of
the license in this case resulted in Ms. Corona being disqualified.
g. Idaho liquor licensees have no property interest in a liquor license as between the
licensee and ABC.

It is well established that when a case can be decided upon a ground other than a
constitutional basis, the Court will not address the constitutional issue unless it is necessary for a
determination ofthe case. Olsen v. JA. Freeman Co., 117 Idaho 706, 710, 791 P.2d 1285, 1289
(1990). The present case is a classic example of a case that can be decided on a ground other
than a constitutional issue. The sole reason that Sefior Iguana's lost its 2015 license is a statutory
question under IDAHO CODE§ 23-908(1). Under that statute and by this Court's decision in BV

Beverage, Sefior Iguana's lost the license by operation oflaw. Therefore, the Court need not
address any constitutional issues. That being said, since Senor Iguana's raised a constitutional
issue, ABC must address it.
Sefior Iguana's argues that it has a property interest in the license and that such interest
required that ABC give it notice and opportunity to be heard before ABC took any action
regarding the license. ABC, of course, disagrees.
(3) A person whose license issued under this act has been revoked; an individual who was a member of a
partnership or association which was a licensee under this act and whose license has been revoked; an individual
who was an officer, member of the governing board or one (1) of the ten (10) principal stockholders ofa corporation
which was a licensee under this act and whose license has been revoked ... "
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To begin this analysis, a briefreview of how the privilege

selling alcohol for

consumption came to be may be helpful.
The 21 st Amendment to the United States Constitution provides:
Section 1. The eighteenth article of amendment to the Constitution of the
United States is hereby repealed.
Section 2. The transportation or importation into any State, Territory, or
possession of the United States for delivery or use therein of intoxicating
liquors, in violation of the laws thereof, is hereby prohibited.
Section 3. This article shall be inoperative unless it shall have been ratified
as an amendment to the Constitution by conventions in the several States,
as provided in the Constitution, within seven years from the date of the
submission hereof to the States by the Congress.
Under Section 2 of the 21 st Amendment the transportation or importation of alcohol into
states is prohibited, unless state law authorizes the same. Section 2 has been interpreted to give
states essentially absolute control over alcoholic beverages, with the exception that a state's
regulations cannot violate the Commerce Clause. Granholm v. Heald, 544 U.S. 460, 494, 125
S.Ct. 1885, 1907 (2005). 9
The Twenty-First Amendment to the United States Constitution confers broad power
upon the states over the sale of liquor. This police power is the most comprehensive and least
!imitable of governn1ental powers. Rowe v. City of Pocatello, 70 Idaho 343,218 P.2d 695

9 "States have broad power to regulate liquor under § 2 of the Twenty-first Amendment. This power, however,
does not allow States to ban, or severely limit, the direct shipment of out-of-state wine while simultaneously
authorizing direct shipment by in-state producers. If a State chooses to allow direct shipment of wine, it must do so
on evenhanded terms. Without demonstrating the need for discrimination, New York and Michigan have enacted
regulations that disadvantage out-of-state wine producers. Under our Commerce Clause jurisprudence, these
regulations cannot stand." Granholm v. Heald, 544 U.S. 460,494, 125 S.Ct. 1885, 1907 (2005).
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(1

It may be defined generally as the power to make laws and regulations, within the

bounds of constitutional restrictions, to govern, restrict, and regulate the conduct of individuals,
and businesses for the promotion and protection of the public health, safety, morals and welfare.
Winther v. Village of Weippe, 91 Idaho 798, 430 P .2d 689 (1967). Police power inheres in the

state, without the necessity of constitutional grant or reservation, Foster's Inv. v. Boise City, 63
Idaho 201, 118 P.2d 721 (1941), and is exclusive to the State ofldaho. Crazy Horse, Inc., v.
Department of Law Enforcement, 98 Idaho 762, 572 P .2d 865 (1977). It is well settled that the

matter ofliquor control is within the powers of the states. Adams Express Co. v. Commonwealth
of Kentucky, 214 U.S. 218, 29 S. Ct. 633, 53 L.Ed. 972 (1909). 10

Idaho case law addressing the question of whether a liquor license is a property interest is
well-settled in two respects: (1) as between the State and a licensee, the licensee has no property
interest in a liquor license; and (2) as between the licensee and a third party, the licensee may
have a property interest. The legal authority upon which these two principles are based is as
follows.
Idaho case law defines the status of a liquor license. "A liquor license is simply the grant
or permission under governmental authority to the licensee to engage in the business of selling
liquor. Such a license is a temporary permit to do that which would otherwise be unlawful; it is a
10

Article III, section 26 of the Idaho Constitution established that alcohol regulation for the state ofldaho was a
legislative function:
POWER AND AUTHORITY OVER INTOXICATING LIQUORS. From and after the thirty-first
day of December in the year 1934, the legislature of the state of Idaho shall have full power and
authority to permit, control and regulate or prohibit the manufacture, sale, keeping for sale, and
transportation for sale, of intoxicating liquors for beverage purposes.
The Idaho legislature exercised this power and authority when it enacted title 23, Idaho code "Alcoholic Beverages."
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privilege rather than a natural right and is personal to the licensee; it is neither a right of property
nor a contract, or a contract right. (citations omitted)." Crazy Horse, Inc. v. Pearce, 98 Idaho
762, 764-765, 572 P.2d 865, 867-868 (1977), citing Nampa Lodge No. I 389 v. Smylie, 71 Idaho
212, 229 P .2d 991 ( 1951 ). "Although a liquor license is a privilege and not a property right;
State v. Myers, 85 Idaho 129, 376 P.2d 710 (1962); the licensing procedure can not be
administered arbitrarily. Weller v. Hopper, 85 Idaho 386,379 P.2d 792 (1963)." Crazy Horse,
98 Idaho at 765, 572 P.2d at 868.
A liquor license is a grant or permission under governmental authority to the licensee to
engage in the business of selling liquor. Such a license is a temporary permit to do that which
would otherwise be unlawful. Nampa Lodge No. 1389 v. Smylie, 71 Idaho 212,229 P.2d 991
(1951 ). The selling of intoxicating liquor is a proper subject for control and regulation of the
police power. It is likewise universally accepted that no one has an inherent or constitutional
right to engage in a business of selling or dealing in intoxicating liquors. Uptick Corporation v.
Ahlin, 103 Idaho 364,647 P.2d 1236 (1982), Gartlandv. Talbott, 72 Idaho 125,237 P.2d 1067
(1951 ).
A liquor license does not create a contract between the state and the licensee; it is
permission only, subject at all times to the control of the state, and may be
revoked and terminated without the state in any way being obligated to the
licensee for any damages that may result by reason of the state's action. In other
words, a person has no vested right to sell liquor and a liquor license confers no
property right when the state acts to annul or set aside such license. The mere fact
that the person holds a liquor license does not vest him with any prope1iy right
that would entitle him to any damages by reason of the revocation or cancellation
of such license.
Nims v. Gilmore, 17 Idaho 609, 107 P. 79, 81 (1910). See also, O'Connor v. City of
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69 Idaho 37, 44,

P.2d 401,405 (1949) (a license to operate a beer parlor

not

confer any vested property right, yet if the city makes such businesses lawful by a permit or
license, it cannot arbitrarily, capriciously, or umeasonably impair, interfere with, or eradicate the
same); State v. 1'.1eyers, 85 Idaho 129,376 P.2d 710, 711-712 (1962) (a license to sell beer is a
privilege, not a property right, which the legislature may grant or withhold at its pleasure and
according to standards and requisites laid down by the legislature); Weller v. Hopper, 85 Idaho
386, 379 P.2d 792 (1963), citing Nampa Lodge No. 1389, etc. v. Smylie, 71 Idaho 212,229 P.2d
991 (1961) (as between the State and the licensee, a liquor license is simply a grant or permission
under governmental authority to the licensee to engage in the business of selling liquor; such a
license is a temporary permit to do that which would otherwise be unlawful; it is a privilege
rather than a natural right and is personal to the licensee; it is neither a right of property nor a
contract, or a contract right).
Senor Iguana's advances cases and argues that they stand for the proposition that this
Court has recognized a property interest in an Idaho liquor license. Those cases are Adair v.
Freeman, 92 Idaho 773,451 P.2d 519 (1969); Schieche v. Pasco, 88 Idaho 36,395 P.2d 671

(1964); and Weller v. Hopper, 85 Idaho 386, 379 P.2d 792 (1963). ABC recognizes that as
between a liquor licensee and third persons, the license may constitute a prope1iy right. Weller,
supra,· Harding v. County Board of Equalization, 90 Neb. 232, 133 N.W. 191 (1911) (a liquor
license is a privilege granted by the state and such privilege is purely personal between the
licensee and the state; however, as between a licensee and a third party, the license may be
regarded as a property right); Schieche v. Pasco, 88 Idaho 36, 39-40, 395 P.2d 671, 672 (1964).
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Adair and Schiehe involved disputes involving a property interest in liquor licenses as

between private parties. Neither case held that an Idaho liquor licensee has a property interest as
between a licensee and ABC. In Weller, the Court specifically affirmed its previous holding in
Nampa Lodge No. 1389, etc., v. Smylie, 71 Idaho 212,229 P.2d 991 (1961): "wherein this Court

held that a liquor license is simply a grant or permission under governmental authority to the
licensee to engage in the business of selling liquor, in language as follows: 'Such a license is a
temporary permit to do that which would otherwise be unlawful; it is a privilege rather than a
natural right and is personal to the licensee; it is neither a right of property nor a contract, or a
contract right."' Weller, 85 Idaho at 393-394.
In EV Beverage, supra, BV Beverage relied on Logan v. Zimmerman Brush Co., 455 U.S.
422,432, 102 S.Ct. 1148, 71 L.Ed.2d 265 (1982), as does Sefior Iguana's, to argue that ABC
failed to enact proper procedures to protect its alleged property right in its liquor license. This
argument failed then and fails now because the same procedure was available to both BV
Beverage and to Sefior Iguana's, which both businesses failed to use properly to timely protect
their businesses' interests. As in BV Beverage, Sefior Iguana's failed to provide any authority
whatsoever to establish impropriety or inadequacy of the procedures available to it to renew the
license.
Also as in EV Beverage, this Court need not decide whether Sefior Iguana's has a
property interest in the license between it and ABC because it is undisputed that Senor Iguana's
knew that the license was about to expire and by not submitting the required renewal fee with its
renewal application, it did not timely renew it. Senor Iguana's would like this Court to lay the
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on ABC for the result of it sending a bad check to ABC, but none of the reasons it
advances explains nor excuses its unilateral failure to submit a good check in a timely manner.
ABC did not deny the application. Indeed, ABC processed the application and issued the license
with the good faith belief that Sefior Iguana's check was good and that Sefior Iguana's had
therefore utilized the proper process in conformance with IDAHO CODE § 23-908(1 ). That ABC
ultimately had to notify Sefior Iguana's of its failure to properly renew the license does not
amount to an agency action on ABC's part because by the time ABC notified Sefior Iguana's that
it had to cease and desist selling alcohol, the license was not timely renewed by operation of law.
There was nothing ABC was required to do for that operation of law to take effect.
As this Court found in BV Beverage, "This case amounts to nothing more than the failure
of [Sefior Iguana's] to exercise diligence in protecting its own interest by now claiming for some
unexplained reason the procedures available to it were somehow inadequate or unconstitutional."

BV Beverage, 155 Idaho at 628,315 P.3d at 816. Sefior Iguana's was well aware of the
procedures available to it to renew the license. As Sefior Iguana's points out, it had done so
consistently and correctly for 12 years. Appellant's Opening Brief, p. 3.

h. ABC is entitled to agency deference in its interpretation of its governing statut01y
law.
The Idaho Supreme Court has consistently instrncted that an agency's interpretation of its
rules is entitled to deference from the judiciary on appellate review:
An agency interpretation of a rule or statute is considered unreasonable when it
"is so obscure or doubtful that it is entitled to no weight or consideration."
Preston, 131 Idaho at 505, 960 P.2d at 188 (quoting JR. Simplot Co. v. Idaho
State Tax Comm 'n, 120 Idaho 849, 862, 820 P.2d 1206, 1219 (1991)). Generally,
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we have found agency interpretations reasonable unless the agency relied on
erroneous facts or law in its determination. (citations omitted). Normally, this
Court defers to the agency interpretation of statutes and rules. See, e.g., Canty v.
Idaho State Tax Comm'n, 138 Idaho 178, 183, 59 P.3d 983,989 (2002); Simplot,
120 Idaho at 863, 820 P.2d at 1220.

Duncan v. State Bd. ofAccountancy, 149 Idaho 1, 4,232 P.3d 322, 325 (2010).
This Court has consistently recognized the standards and elements that support agency
deference:
This Court may not substitute its judgment for that of the Board. Id. The Board's
decision may be overturned if it: "(a) violate[s] constitutional or statutory
provisions; (b) exceed[s] the agency's statutory authority; (c) [is] made upon
unlawful procedure; (d) [is] not supported by substantial evidence on the record as
a whole; or (e) [is] arbitrary, capricious, or an abuse of discretion." Id. (citing I.C.
§ 67-5279(3)). Further, the Board's decision will be upheld unless the appellant
demonstrates that one of his substantial rights has been prejudiced. Id. (citing I.C.
§ 67-5279(4)).

Duncan, 232 P.3d at 324.
Where an agency interprets a statute or rule, the Court applies a four-pronged test to
determine the appropriate level of deference to the agency interpretation. The Court must
determine whether:
(I) the agency is responsible for administration of the rule in issue; (2) the
agency's construction is reasonable; (3) the language of the rule does not
expressly treat the matter at issue; and (4) any of the rationales underlying the rule
of agency deference are present. Preston v. Idaho State Tax Comm 'n, 131 Idaho
502,504,960 P.2d 185, 187 (1998).

Duncan, 232 P.3d at 324.
There are five rationales that underlie the rule of deference:
(1) that a practical interpretation of the rule exists; (2) the presumption of
legislative acquiescence; (3) reliance on the agency's expertise in interpretation of
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the rule; (4) the rationale of repose; and (5) the requirement of contemporaneous
agency interpretation. Id. at 505, 960 P.2d at 188.
Duncan, 232 P.3d at 324. "When some of the rationales underlying the rule exist but other
rationales are absent, a balancing is necessary because all of the supporting rationales may not be
weighted equally. Therefore, the absence of one rationale in the presence of others could, in an
appropriate case, still present a 'cogent reason' for departing from the agency's statutory
construction .. .If one or more of the rationales underlying the rule are present, and no 'cogent
reason' exists for denying the agency some deference, the court should afford 'considerable
weight' to the agency's statutory interpretation." Preston, 131 Idaho at 5055, 960 P.2d at 188,
citing JR. Simplot Co. v. Idaho State Tax Comm 'n, 120 Idaho 849, 862, 820 P.2d 1206 1219
(1991).
The Four-Pronged Test.
(1) Whether the agencv is responsible for administration of the statute at issue.

There can be no debate that the Director of the Idaho State Police is responsible for
administration and application of the license renewal requirements in IDAHO CODE§ 23-908(1 ).
Under IDAHO CODE§ 67-2901 (4), "The director [ofldaho State Police] shall exercise all
of the powers and duties necessary to carry out the proper administration of the state police, and
may delegate duties to employees and officers of the state police." Under IDAHO CODE§ 23902(3), "Director" [for purposes of alcohol beverage control law] means the Director of the
Idaho State Police.
The first prong is therefore met and supports deference to the Director's interpretation of
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the requirements for license renewal under IDAHO CODE § 23-908.
(2) Whether the agency's construction is reasonable.
Supported by the plain and unambiguous language of IDAHO CODE § 23-908 and
four district court decisions as to the requirements a licensee must meet to timely and
properly renew a liquor license, the agency's construction is unquestionably reasonable.
(3) Whether the language of the statue does not expressly treat the matter at issue.
Clearly the language of IDAHO CODE § 23-908( 1) expressly treats the matter at issue.
(4) Whether any of the rationales underlying the rule of agency deference are present.

First Rationale: A practical inte1pretation of the statute exists.
A practical interpretation of IDAHO CODE § 23-908(1) certainly exists. It is very practical
to require licensees properly and timely renew licenses or lose them. Without such finite
requirements in terms of what must be submitted to renew a license, when those requirements
must be met, and risk of loss of a license for failure to meet those requirements, a licensee would
have no motive to annually renew its license in any particular timely and correct manner.

Second Rationale: The presumption of legislative acquiescence.
The dispute in this case is ABC's interpretation and application ofIDAHO CODE § 23908(1 ). This code section was initially enacted in 194 7. 194 7 Idaho Sess. Laws, ch. 24 7. It has
been amended several times since. 11 The language at issue that requires a licensee to file its

11 According to the Legislature's website page for IDAHO CODE § 23-908, the statute's legislative history is as
follows: 23-908, added 1947, ch. 274, sec. 8, p. 870; am. 1949, ch. 276, sec. 2, p. 565; am. 1959, ch. 118, sec. 3, p.
254; am. 1967, ch. 143, sec. 2, p. 326; am. 1974, ch. 27, sec. 24, p. 811; am. 1977, ch. 143, sec. 1, p. 316; am. 1978,
ch. 353, sec. 1, p. 936; am. 1980, ch. 313, sec. 2, p. 804; am. 1981, ch. 75, sec. 1, p. 107; am. 1991, ch. 28, sec. 1, p.
55; am. 1991, ch. 283, sec. 1, p. 729; am. 2001, ch. 30, sec. 1, p. 43.
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renewal application accompanied by the required fee by the time the license expires and if not by
the expiration, then within the 31-day grace period, was added in 1980. 1980 Idaho Sess. Laws,
ch. 313. The legislature has left this language and its requirements intact for over 35 years, and
that includes four amendments since then. This supports the presumption of legislative
acquiescence, 12 although perhaps "a very week reed upon which to base a decision." Simplot,
1120 Idaho at 1216 n. 6, 820 P.2d at 859 n. 6.
Third Rationale: Reliance on the agency's expertise in interpretation of the statute.

It is beyond debate that the agency is relied upon by alcohol beverage licensees statewide to help guide them through the often times confusing world of alcohol beverage control
statutes and rules. This reliance has been in place since 194 7 when the Legislature first enacted
alcohol beverage control laws that have tasked the Director of ISP with enforcement, licensing
and administrative authority in this area. 1947 IDAHO SESS. LA ws CH. 274. 13 Alcohol beverage
control enforcement, licensing and administration are technical areas, and ABC is the expert in
this area. Accordingly, the agency's decision should be given "considerable weight." See, e.g.,
Preston, 131 Idaho at 506, 960 P.2d at 189 (The area of tax is a technical area, the [Tax]
Commission is an expert in the area, so its decision should be given considerable weight.)

12

As noted in Simplot, 1120 Idaho at 863, 820 P.2d at 1220 (1991), "The shortest time period in a case directly
addressing this rationale was twelve years. See McCall v. Potlatch Forests, 69 Idaho 410,208 P.2d 799 (1949); see
also State ex rel. Wedgwood v. Hubbard, 63 Idaho 791, 126 P .2d 561 ( 1942) (thirteen years); Ada County v.
Bottolfsen, 61 Idaho 363, 102 P.2d 287 (1940) (twenty-nine years); United Pac. Ins. Co. v. Bakes, 57 Idaho 537, 67
P.2d 1024 (1937) (twenty-six years); Pocatello v. Ross, 51 Idaho 395, 6 P.2d 481 (1931) (eighteen years); Bashore
v. Ado((, 41 Idaho 84,238 P. 534 (1925) (thirty-seven years); State v. Omaechevviaria, 27 Idaho 797, 152 P. 280
(1915) (thirty-two years)."
13 In I 947, the Director of the Idaho State Police was called the Commissioner of Law Enforcement of the State of
Idaho.
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Fourth Rationale: The rationale of repose.

As pointed out in Duncan, "requiring affirmative disclosure by the accountant and assent
by the client serves the rationale of repose, preventing a potential conflict from hanging over the
parties' heads while the accountant makes an attempt to ascertain whether the conflict was
discovered and impliedly acquiesced in by the clients." Duncan, 232 P.3d. at 326. Similarly, the
agency's interpretation and application of the license renewal requirements and the result if a
licensee fails to timely meet those requirements helps to prevent further misunderstandings.
In addition, and as noted in the second rationale of the presumption of legislative
acquiescence, the Idaho legislature has left the language establishing license renewal
•
•
-I'
reqmrernents
mtact
_1_or over 35 years. 14

Fifth Rationale: The requirement of contemporaneous agency inte1pretation.

As far as anyone knows, ABC has interpreted IDAHO CODE § 23-908(1) as it did in this
case since July 2008, which culminated in the district court's decision in Cheerleaders. This is
not contemporaneous to the legislature's addition of the license renewal requirements in 1980.
All four prongs and four of the five rationales are satisfied in this case. The Court should
therefore "afford 'considerable weight' to the agency's statutory interpretation." Preston, 131
Idaho at 5055, 960 P.2d at 188 (citation omitted). The Court must conclude that ABC's
interpretation and application of the license renewal requirements in IDAHO CODE§ 23-908(1)
and the result if a licensee fails to meet any of those requirements is reasonable.

i. ABC is entitled to an award of its costs and reasonable attorney fees.
14

Id.
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IDAHO CODE § 12-117(1) mandates an award of costs and reasonable attorney fees to the
prevailing party "Unless otherwise provided by statute, in any proceeding involving as adverse
parties a state agency or a political subdivision and a person, the state agency, political
subdivision or the court hearing the proceeding, including on appeal, shall award the prevailing
party reasonable attorney's fees, witness fees and other reasonable expenses, if it finds that the
non-prevailing party acted without a reasonable basis in fact or law."
Based on the clear statutory law in IDAHO CODE § 23-908(1) and the operation of law
therein, BV Beverage, and this Court's consistent decisions that a liquor licensee has no property
interest in a liquor license as between the licensee and the state, the Court should find that ABC
is the prevailing party and therefore entitled to an award of its costs and reasonable attorney fees
in this appeal and before the district court below.

V. CONCLUSION
Based on the foregoing, this Court should affirm ABC's and the district court's decisions
that Senor Iguana's failed to tim
ely renew the license and dismiss this case. Further, based on the clear application of the
statutory law in IDAHO CODE § 23-908(1 ), on the precedent this Court established in BV

Beverage, and this Court's long-standing holdings that a liquor licensee has no property right in a
liquor license between it and the state, the Court should conclude that Sefior Iguana's pursued
this case before the district court and on appeal to this Court without a reasonable basis in fact or
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law and award ABC its costs and reasonable attorney fees under IDAHO CODE § 1 117.
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